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ORDER

These cross appeais have been filed against the order of the CIT(A)}

dated 30.12.2015. Inits appeai, the assessee has taken following grounds of

appeal:
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"I, The nolice issued under Section 1534 of I.T. Act. 1961 is
Hegal, invalid and bad in law and conseguent assessment
framed thereupon is liable to be cancelled

2 The Learned CIT(A) ought to have directed to accept the
income as shown in return filed pursuance to notice u/s, 1534 of
L7, Act 19561 and deleted the entire addition as made by the
A.0. in the assessment framed,

3. The Learned CIT(A) erred in not accepting the prayer of
assessee fo adopt net receipt for determining the estimated
income at the hands of assessee after excluding the recoveries
made by the Government Departments on account of material
supplied, sales tax and Service tax et

4 The addition confirmed by leerned CIT(A) by aoopting
16% of recejpts is unjustified, unwarranted and excessive.

5 The learned CIT{4) erred in upholding the part addition
made by A.O. by adopting 16% of receipts.

6. The assessee denies liabifity to pay interest under section
2344, 2348 and 234C of I.T. Act 1961, Without prejudice, fevy
of interest under section 2344, 2348 and 234C of I.T. Act 1961
15 urustified, unwarranted and excessive, .

s 2. In its appeal, While the Revenue has taken the foilowing grounds of
Li47%, appeal except change in figures for the assessment year 2008-09:

1. Whether on the facts and circumstances of the case and in
law the Ld. CIT{A) was right in thwarting the very purpose of
search and seizure provisions of the Act by ignoring sefzed
ncriminating documents and thereby directing the AO to tax the
income on presumed percentage based on surmises.

2 Whether on the facts and circumstances of the case and i
faw the Ld. CIT{A) was right in not affording the opportunity to
the AQ of being heard during appeliate proceedings despite A0
has - specifically asked of being heard vide his lotter dated
19.02.2015 and thereby passing order in undue haste fgnoring
provisions of the Act,

3 Whether on the facts and in the circumstances of the case
and in law, the Ld, CIT(4) was right in defeting the addition of
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Rs. 2247136/~ made on aCcount of bogus  sub-contrack
payments?

4. Whether on the facts and in the CHCUIMISIances of the case
and in law, the Ld. CIT{4 |} was justified in defeting the addition
of Rs. 2247136/~ made on FeCount of Dogus sub-contract
payments without apprediating the fact revealed from the seized
materials end statements recorded that the sub-contractors are
only name lenders and have not executed any sub-contract?

5. Whether on the facts and circumstances of the case and in
law the Ld. CTT(A) was right in holding that the mcriminating
diaries sefzed from residence of the main person of the grotp
cannot be said to be belonging to particular concern anoring the
documentary evidence and the aamission of Shri Mitesh
Bhangdiva himself that the entries i the diaries pertain to the
details of cash fow of assessee Group’s business activity and the
entries in the diaries were nof compietely recorded in the books
oFf account.

b. Whether on the facts and in the Circumstances of the case
and in faw, the Ld. CITYA) was right in deleling the addition of
Rs. 22,47, 136/- being unaccournted mnoeome?

Z Whethier on the facts and in the CHCUMmStances of the case
and in law, the Ld. CIT(A) was Justified in defeting the addition
of Rs. 2247136/ being  unaccounted income Without
dppreciating the evidences found and seized during the search
and sefzure action?

&. Witether on the facts and in ihe aircumstances of the case
and in flaw, the Ld. CIT(A ) was justified in directing AC to adopt
lolal income of the assessee at the rate of 16% of gross receipt
by ifgnoring the findings givenr by the A0 regarding bogus sup-
contractors, unaccounted income and gralification payments?

9. On the fact and circumstance of the case and in law the
Ld. CTTYA) erred in JCCEPLNG assessee’s contention that VarioLs
sub -contfactors used to Keep deposit of money withdrawn by
them from bank with tha a5S55eE Group for safe ctstody which
Was recorded on the credit side of the mcrminating diaries
without appreciating that if the contention of the assessee fs trye
then the credit entries shall pe N the name of the suyb-



I.T.A.Nos5.76 & 77/MNag;/2016 B§

contraciors but the fact is otherwise as oty names of the banks
were found written there,

10, On the fact and dircumstance of the case and in law the
Ld. CIT{A) erred in accepling assessee’s contention that the sub
contractors kept their money for safe custody with the assessee
group and amounts in smalf quantities were later withichrawn by
them for meeting the expenses at sites Dy ignoring the fact that
none of the names of the sub contractors appeared on debit side
of the incriminating diaries,

11, On the fact and circumstance of the case and in law the
La. CIT{A) erred in not calcuiating exact unexpizined expernditure
and unaccounted investment mentioned in seized incriminating
diaties as well as inflated claim of expenditure in various projects
and directing the AO fo assume certain percentage.

12, On the fact and circumstance of the case and in faw the
Ld, CIT{A) erred in holding that having been accepted receipts
from the assessee for assessing the income in the bands of sub
contractors the payments made by assessee group o such sub
contractors cannol be treated as non GENLING, ignoring the fact
that sub contract payments were assessad mn the hands of the
d55ES5Ce group as bogus sub contract bayments and in the
hands of the sub contractors proteciive assessments were madeo
by treating the entire receipts as income as no contract was
exectited.

13, On the fact and circumstance of the case and in law the
td. CITid) erred in ohserving that unaccounted pavments or
unaflowable expenses like gratification paid to various politicians
and government employers have no corroborative evidence on
record to hold that assessee has made payments of any ifegal
gratification. The onus in on the assessee o prove thaf the
payments were genuvine and incurred legally.  As the cash
payments were not recorded in the regular books of account and
as the assessee fafled to substantiate those payments, the
CI7(A) ought to have upheld that the entire amount of Rs.
171:10 crores is unaccounted expenditure.

4. On the fact and circumstance of the case and in law the
Ld, CI7fA) erred in relying on the decision of Hon'ble ITAT in
Bhangdiva group of cases as at that tme the information
contairied in incriminating diaries was not avaiable either to the -

L.T.A.Nos.270 & 271/Nag/201c OBF. &
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AC or fo the appeliate authorities white festricting it to 1.2%.
The CIT{A) ought not have relied on the decision of Hon ble
ITAT when seized documents prove dear concealed income arid
wiexplained expenditure.

15 On the fact and circumstance of the case and in faw the
Ld. CIT(A) ought to have appreciated the fact that in the case of
ISSESSEL'S Group it is not feasible o estimate the net profit at a
particiiar ratic as out of gross receipts of 579 crores the
assessee group made unaccounted payments o the tune of Rs,
171 crores and pence spent only Rs. 408 crores towards
execution of contract work, Whatever Profit was derived on
execution of the contract work by the assessee grou, L fo that
Profit unexplained / unrecorded cxpenses of Rs. 171 crores were
required to be added to arrive at the correct taxable income of
lhe assessee,

16.  On the fact and circumstance of the case and in law the
Ld. CT7¢A) failed to appreciate that the taxable income feed not
be equal to the actual net POt derived by the assessee as jt
may include addition towards various other provisions fike
section 404(3), H(@)ia), 68 69 69C etc. and in the case of the
GISESSEE Qroup addition u/s, 69¢C is apolicable, ”

At the outset, the assessen did not press ground Nos. 1 & 2 during the
course of hearing therefore, these grounds are dismissed as not prassed,

4, In respect of ground Nos. 3 to 5 taken by the assessee in its appeal
and ground No. 1 to 16 taken by the Revenue in its appeal in its appeal, both
the parties agreed that the issue involved in assessea’s appeal as well as in
Revenue’s appeal in all these grounds is common and identicai to the
grounds raised by the Revenue as well as by the assessee for the assessment
year 2007-08 to 2011-12 in the case of Mitesh Gotulakji Bhangadiva and

Bhangadiya in 1.T.A.Nos. 56 to 61/Nag/2016 and 261 to 265/Nag/2016, the
same view may be taken in all these appeals.
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o We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below as well as the order of this
Tribunal dated 29/06/2017 in IL.T.A.Nos. 56 to 61/Nag/2016 and 251 to
265/Nag/2016 in the case of Mitesh Gotulalji Bhangadiya. We noted that the
similar issue has arisen in that case, The grounds of appeal taken by the
assessee as well as by the Revenue in that appeal are similar and identical to
the grounds of appea! taken in the Case of Mitesh Gotulalji Bhangadiya. In
that case the tribunal under para 12 has held as under:

12, We have peard the rival submissions, carefully considered
the same along with the orders of the tax authorities below. We
noted that the facts and the issue in volved inn alf the years under
appeal in the case of the assessee gra similar and identical, The
CIT7A) has passed a consolidated order. The undispeted f5cts in
the case of the assessee and the group concern are that a
search and seizure action u/s 132 of the Act was carried ouf in
the Bhangdiva Group of cases on 19/07/2011. Simultaneousiy,
the business and residentis! premises of the assessee were afso
searched. During the course of search conducted, rnicriminating
papers and documents were found and seized, Shri Mitesh
Gotumal Bhangdiva is the key person of the group. Shii Mitesh
Bhangdiva has two sons namely Shri Kirtikumar M Bhangdiva
and Shii Srikant M, Bhangdiva and one dqaughter Neha, Tha
business of the Bhangdiva group is being looked after by Shri
Mitesh Bhangdiva and his two sons, The otfier key persons
associated with the group are Shri Sarjay Rameshchandra Hed,
Rusband of Mitesh Bhangalya’s sister. Smt. Pracn Va, resident of
Amravati and Smt. Manisha O, Maniyar, widowed sister of Shri
Mitesh Bhangdiva who fives with Bhangdiya family.

12.1 The main business concerns of the group (indluding those
discovered as a resuft of the search action) are as follows -

L Ms MG Bhangdiya (AERPBZ503F), (Prop. MGB);
converted into a company M/s MK.5, Constro-venture Pvt
(AAHCMO383T) Lid. from 01.04.201 1.

2, M/s Mahendra Construction, Prop. Shri Samjay Heda (MC)
(AADPH71097)



3. M/s Mahendra Construction 85 M.G. Bhangdiya (V)
(AANFM56588)

4. M/s Kirtikumar M. Bhangdiva (Prop. KMB), converted into
a company Ms MKS. Acme Buildcon Pt Lid
(AAHCMO382K) from 01.04.2011. (AGYPBI659()

5 Ms KM Bhangdiya & Mahendra Construction (V)
(AAKFK1820C)

6. M/s Shrikant M. Bhangdiva (Prop. SMBYATCPEIZ377)

> Mitcon Infraproject PvE. Ltd, (MIPL) (AAGCMISEEH)

8. Lokshahi Publications Pvt. Lid, (LPPLYAABCI6673L)

g MITZ Infraproject Pvt. Ltd . (AAGCM30474)

0. Sakshi Gruf Nirman Pvt. Ltd. (SGNPLYAAOCS7974G)

11. Balaii  Sfone Crusher & Infraventure At

Ltd. (AADCB5273C)

12.2 The group has also entered into joint ventures with
varfous other civif confractors of the city to secure some civil
contracts. A few of them are fisted below:

M/s M.G. Bhangdiva & Hitbhav Engg (V) (AAOFM47451 )
M/s M.G. Bhangdiya & S. 5. Patil & Co. (JV)(ABIFS3645L)
M/s Darshian Construction (V) (AAHFDO654N)

M/s M R Diwoble 85 K M Bhangdiva (JV)(AAPFMO6228)

BNk

12.2 The nature of the business of the Bhangdiva group
primarily is executing civil contracts. The groun works maiily for
Government  departrments ke M/s  Vidarbha  Irrigation
Development Corporation and has been engaged in executing
various conlracts pertaining to the irrigation projects in the state
of Maharasfitra. During the course of search operations
merimindting  docurnents were found and seized from the
residential premises of Shri Mitesh Bhangdiva. Item no. 1 fo 65
of Annexure-B seized from Hs residence are the diares
contaiiing ledgers, daily cash books and bank books maintained
by the Bhangdiva group. 36 Cash books contained entries for the
perfod from 26/07/2006 to 18/07/2011 and 27 diaries relate to
the financial year 2006-07 to 2010-11 whereas the remaining
two disrics were maintained for house hold and miscellaneous
expenses. A staterment of Shri Mitesh Bhangdiva was recorded
on oath on 20.07.2011. In his sworn statement recorded during
the course of search action, Shri Mitesh Bhangdiva was
confronted with the eniries borne out from the seized diaries
marked as B-1 fo B-65 and to explain the contents of these
diaries, Shri Mitesh Bhangdiva in his statement recorded has

I.Y.A.Nos.76 & 77/Nag/2016 JSEae
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submitted that the entries in the diartes and the ledger pertain to
the business receipts and business expenditure. The Assessing
Officer in the assessment order has recorded a finding that as
per the jtem no. 1 to 65 of dexure-B, it is apparent that the
afmownts  withdrawn  from the pank accounts of the sub-
contractors were credited to the daily cash balance of Bhangdiva
group which was confirmed by Shri Mitesh G, Bhangdiva in bis
statement dated 14/09/201 1, fhe Assessing Officer has
reproguced the statement of Shri Mitesh Bhangdiva recorded on
14/0%/2011 in para 6 of the assessment order. The Assessing
Officer in the assessment order has /50 recorded a finding that
e seized docurnents being 8-1 to B-65 contain entries of alf
expenses incurred by the Bhangdiya group in cash from F Y
2006-07 onwards and expenses incurred through the bank
decounts from FY. 2009-10 onwards. Thus, the Assessing
Officer found that the actual expenses incurred do not match
wilth those shown to have been incurred in the pooks. The
Assessing Officer thus concluded that the books of account of
Shri M.G. Bhangdiva maintained for Income-tax purpose do not
reflect the true business affairs and are not at alf refiable. The
Assessing Officer analvzed the enlries in the diaries and took the
view that on receipt side various receipts  including  the
withdrawal from the bank of the ASFESFEE Group concerns were
recorded and on payment side entriag of expenses fike interest
payment, repayment of Joan, depasit infto  bank account
househoid SXpenses, personal expenses, payment fo various
PEISONs in cash and investment in properties are found recorded
it was also noted by the Assessing Officer that some of the
entries made in the seized diaries were found reflected in the
books of account maintained by the Bhangdiva Group.
Staternent of Mitesh Bhangdiva was recorded on 20007/201 1.
During the course of search, Mitesh Bhangdiva was confronted
with the entries borne out from the seized digries marked B-1 to
5-65.  In reply to guestion Mo, 30 of his stalement, Mitesh
Bhangdiyva submitted that the EINriEs in the diaries and ledgers
Lertain fo the businass recepls and business expenditure but at
present it s very difficult for bim to stafe whether the entries
recorded in the seized diarics and accounted in the reqguiar
bDooks of account and same can be explaimed only after
vertfication of the entries of the diaries with rhe requiar books of
account maintained by the Bhangdiva Group.  Shri Mitesh
Bhangdiva, reply to question Mo, 38 we noted voluntarity
offered additional unaccounted income of Rs.26 crores for the
block period including the current financial Year over and above .

ILT.A.Ngs.76 & 77/Nag/2016 FRiNEG
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the reguiar income dedared in the retirn filed for the
ASSESSIEnt year falling within the block period.  The fncome so
dediared are summarized as under:

BHANGD YA GROUE

1. I - e = —
Particular g | AY200708 | av 200809 | Av 20000 -|_ﬂ-'r UL A2 | K01z | G0 To

! |
Confrack Income as -
pear original return 2200540 | 28.96,13] 16,61,663 55,30, 712 E43.i9,327 | 714,852,707

Mis MG, Bhanadig

1383,%),275

Agditianal Inceme
declared furng
Survey

Additianal Incems
Offered During
Search

£3,97,361 1399000 | zroaztz | og5p33 : | 66,456,018

B64, 27,783

509 860 - 27,018,352 570,816 235,173,292

Contract Incame

Detlared 4597001 |4s,ou,nm 45,566,175 | 5.00,000 1020, 0,090 |9?u,nn,um : 2314,64,07
1

MKS Consirg | . m
Ventre P ity

Contract Income as
per anginal return

" Additioeal Incame 2
deciared during ,

1R2,75372 | 1B2,75,373

_Survey
Additiong! Ineame
Qffered During
Segrch

164, 74,627 14, 74,627

% Contract Income
| Declared

| 3A7E0000 | 34750000
1

Contract Income as
Rer original retumn 36,77,655 12510051 26,498,924 20160, 656 7338074 F6 26,315 758,482 366, 20174

Additlonal Income
declared dunng
Survey

Additional Incorme

3:&':‘ Lraimeig BE0HE | 3772673 | 1836964 | 82610 1I061,925 101, ¥4 6a5 ALELR | 24793510

40,41 A5 48,17.075 214112 F1,13.224 - : - 107,86, 3

Cantract Iecome
Boclared 00000 | nizonood | 5200000 40,16, 000 202,00, 00 1 78,00,G00 34, 00,000 822,000,000

o __'____| —= J—

M5, Mabendra
Consl & M. G,
Ehanadlyy Jv

Contract Tncorme as
per arginal return 15247756 | 31092743 | 715,714,197 354,75,320

74,77,13% . 617,607,302

Additional Income
declared duning
Surwey

15,1996 | 1o3gm 115 4260023 | | . BAZ,87.112
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e s B
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|
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124 From the statement of Shri Mitesh Bhangdiva, it is
apparent that the diary found and seized befongs to the
dSSEs5ee group and the assessee group did not disown these
diaties even though in the subsequent statement recorded on
27/07/2013 Shri Mitesh Bhangdiva stated that these diarics were
primarily maintained by his father Gotumal Bhangdiva, The
Assessing Officer, we noted. has also observed that these seized
diaries also contain the payinent made in cash for probabie
extraneous gratification fo various persons including politicians,
government officers/officials which are recorded along with their
names, dates of payment and amount paid.  We noted that the
Assessing Officer has not examined these persons for bringing
the corroborative evidence on record in support of his finding
that the cash has been paid Dy the assessee group for probable
extraneous gratification. We noted that the Assessing Officer
mage an exercise to match the entries of the tax payment and
recejpt With the entries in the regiiar books of account of
Bhangdiya Group., The Assessing Officer came to the conclusion
that the receipts are predominantly withdrawals from the bank
account by way of creating bogus sub-contract expenditure. The
Assessing Officer found that the assessee grouo hasdedicted a
sum of R5.361 crores towards the sub-contract payment against
the gross receipts aggregating (o Rs.579 crores. It was found b %
him after verifiing from 21 contractors that & 5 of Rs.54.4(
crore is attributable to the amount deposited in the bank account
of the sub-contractor by account payee cheques by varfous
concems of Bhangdiva Group, which was subsequently
withdrawn in cash and is reflected on the receipt side of the
seized diaries.  The total amount so reflected ift the diaries on
the receipt side was computed at Rs.182.52 crore.  The
Assessing Officer added the said unaccounted amoumt of
Rs.182.50 crore in the income of the assessea group concermn. A
Sum of Rs.54.40 crore was addad in proportion to the amount of
cheque credited by respective group concern i the hands of the
respective  group  concerns.  For the balance emount of
R5.128.12 crore  the Assessing Officer added the same in
propottion to the contract receipt shiown by the group concern in
the respective assessment years to the total turnover of the

Group concen in that year. Now the question before us arises .

1
| . | 10,942,553 12,63.097 | 80093 260 i : | 139,75 442 | 243,158,352
| L



whether the said U Of 5. (82 52 &ores, found recorded in the
digries found quwing the course of search as receipt being
withdrawal from the bark account of ihe group concern as weff
as from the hark dCCou OF the SUb-contractor ran be regarded
fo be the Lidccounted income of the assessee. At the micro
level if we fook into the nature of the receipt, i js 1ot denfed py
the Revenye thay the receipt has come from the bank ACCOUnt of

the casa of e SUB-Contractor s 153C of the Act. The sup-

On substantive pasic i he hands of the SUD-Contractor The
AsSsessing Officar thus phas airly accepted  while framing the

Dy performing the obligation for g Consrderation entrusted on
them under the Sub-contract.  Thie denotes that the relationship
of the assessea as well as assecsaa Group concerr with the sish-
contractor. as Genuine, has duly been dccepted by the Assessing
Officer.  Once the sub-contractor has been assessey and their
Hcome has iy been eccepled by the Revenue i our view, the
Revenue on the basis of the Same facts in the (ase of the

the analysis of these diaries, the Assessing  Officer has
alegorically givern the finding that the diaties CONSIst of the
receipt being the Withiarawal mage by the SUD-Contractor as wey
Is the withdraws! made Oy the assesses from the bank accoyny
of the group. 7he diary also consicts of the pdayment , some of
WHIch refate fo the sita SXpenses, cxpenses recorded in fhe
books of ELOU,  investment in the  immovabie property,
Personaf EXpENses, expensas for the Jewellery as well as Money
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o our knowiledge which &y prove that the State Government
has made the payment to the ISSESSEE Outside the books of
account. On this pasis self, we confirm the order of 7T, {A) that
the addition CEnRNot be sustained on the basis of cash recelpt
found recordeg out of the cash withdrawal by the dS8es5ee or
the contractor from therr bank ACoUNL. We also noted that the
Assessing Officer has nor only analyzed the recept side of the
diaries but pac 350 analvzed the PIymnent side of the adiaries and
found from tha Payment side that 3 SUM OF RS.24.05 crore fas
been invested jn the immovable Property outside the pooks of
FCCOUNt and Sy, a sum of R5.8.47 crore hae been utilized
aS CXPENSEs outsire the books of aCCOUN,  As regaras fo
observation of Oulgoiigs observed by the Assessing Officer i
fEspect of seizad document. it is foled that the Assessing Officer
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s, 110 corroborative evidence were referred to and brought on
record.  Thus, the outgoing/investment to the extent of Rs. 3252
carore can be regarded to have been incurred Dy the assessee
outside the books of account but the same are spent out of
money withdrawn from bank, the source thereof cannot be
regarded to be unexplained. We noted that n this case the
assessee as well as assessee group concerm, during the course
of search, surrendered 3 sum of Rs.J6 crore and accordingly,
filed the return in response to the notice /s 1534, At the most
the Assessing Officer could have made the addition in respect of
the unaccaunted investment provided they are not covered by
the amount surrendered by the assessee during the block period
in fact, in our view, the source of the said expenditire shown in
the diary is also coming out of the cash withdrawal from the
banks of the group concern as well as of sub-contractor which
has aiready been disciosed to the Revenue and the receipt
thereof has already been assessed to mncome tax,

12.6 We noted that the business income  assessed by the
Assessing Officer in percentage of the gross receipt in the bands
of the various group concern varies fram 9.34% fo 129 92% as
5 apparent from the following chart:

Particular [AY 2006- [AY 2007- |&Y 2006 |A7 2009- |AY 2010- |AY 2011- |AY 2012-
o7 [ Q3 10 11 12 13

M/s M.G, Bhangdiva 11.79%  [41.27%  [3560% |18.60% |27 400 49, 50%,

MES Constro Venturz P 9.534%,

Lid

: B M/5. Mahendra 10.78%, 43,13% 25 449 IL04% |21.79% [33.05% 27.73%
Construction

M/s. Mahendra Const. & 43,550 73.44% 17, 89% 141 81% [16.03%
M. G. Bhangdiva v

M/5.K .M. Bhangdiva |11.97%; 23.39% 26.76%, 26.26% [15.22% [13.94%

MKS Agme Bulld P Ltd 10.28%

M/S.M G Bhangdiya and 66.53% [11.98% 27 83% |0.00%
Hitbhavy Engg v

Mfs M G Bhangdiya and 54.82% 129.92%  |13.18%
55 PATIL v

M/5 K M Bhangdiva v £5.28% (39.5209;

! Mitcon Infra Project P [td I0.07%  [10.00%% 10.00%,

E‘IE&”datEd 12.36%  (47.01% 74 30%  |18.52% (34.25% [40.979, 44.55%
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In the case of the ASSESSEL Group the assessment u/s 1534 have
been framed for aESessment year 2006-07 to aSSESsment yvear
2011-12 while aSSESSMENt for the assessment year 2012-13 /s
193(3) of the Act. The natire of the activity being execution of
govermment contract was the same diring alf the aSSESSMEnt
Years. In assessmeny year 2006-07, the nature of the work
executed for \Vidarbha frrigation Development Corporation
remains the same as jn the case of the assessee for subsequent
assessment vears. The 5ub-mnfraffar5, who have executed the
Work, are afso similar in Various  assessinent years,  The
Assessing Officer, we fioted, in the case of the assessea group
for the assessment year 2006-07, has eccepted the income s
shown by the assessee group in the return apout 12% of the
Gross receipts.  The Assessing Officer, as is dgparent from fhe
aroresaid chart has assessed the income on different footing in
he  subseguent assessment  years  under the  simitar
arcumstances.  There had been search in the case of the

cofroborative evidence on record to hold thar the assessea fias
nade pavment ss Hegal gratification, He fias taken a view by
observing that payment made in cash is probable extraneous
gratification. During the course of Searcr], statement of Shri

(o question No. 30 explained that the seized documents are
details of cash fAow, Duting the assessment arocesdings Shry
Mitest Bhangdiva has explained that the diarios dre noting for
the movement of the Cash in reply to question No. 23, in the
statement recordeg on 27/07/2013. It was afso explained by
him in the course of the assessment proceedings that the sub-
contractors on the withdrawal of the Money gave to his father
for safe custody, the amount which are found to be noted in the
seized documents. I the statement recorded, the assessee has
dlearly expiained that the notings made in the seized aoctments

LT.A.NOS.270 & 271/Nag /2018 Hp
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has nothing to do with the poltical leaders as much as Political
feaders have no busi WSS Transactions with Bhangaiva group,
Even we noted that the Assessing Officer has nof brought out on
record any specific evidence to show that payment is made to
any poifitician or tha Govermment officersofficial to whom the
gratification payment have peen given by the assessee Group.
We noted that the Assessing Officer out of e sum of Rs. 182,52

d5SEssee, Which is connirary to the principles of nalural justice,
Hon'ble Supreme Court in the case of Andrman fimber Industries
vs. Commissioner of Central Excise, Kolkats (CGivil Appeal Mo,
4228 of 2006) under the simitar drcumstances, when the
adjudicating authority did not aliow the CrOss exammation of the
witnasses, held as undeor:

in view of the above, we are of the apinion that if tha
festimony of these two witness Jis discredited. there was no
material with the Department on the basis of which it could
JUStify its action, as the statement of the aforesaid two wilness
was the only basis of 185Uing the Show Cause Notice,

We, thus, set aside the impugned order as passed by the
Tribunal and aliow this appeal”

Foliowing the said decision of Hon'ble Supreme Court the
statemneant of the sub-contractor, in our View, cannot be relied
on.  Fven otherwyisa aso, we noted that no Corroborative
evidence being brought on record fo prove that the recejpts,
which has been added p V the Assessing Officer in the meome of
the assessee is the undisciosed mncome of the assessee. I fact
the recejpls for which the addition hias been made by the
Assessing Officer FEPFESEnts the part of the Gross receipts of the
assessee and assessea group concern and the 5ub-conrracfa¢
witich has duly been taved 0 income tax, As pointed by us
earfier, due to this addition, there has been Auge variance in the

e
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facts of the PIESENt case, it js seen hat regular dS5eSSment

came o be made e net profif Perceniage of TeCeIpEs and which
were also uphely in appeliate '

WEIGLONS it was found hat most of the bills,

Vouchers and other eVidence jn SUDPOE OF fhe ENHies i e
kS of account ke [aboyr charges, materisl PUrchases,
machine pire charges, site EXPENSES, sub contract expenses, orf
ard ibricants, eo3s and matitenance ot PENIINNG fo this
A Y. were nor avaliable. Statement Of Sri Mitesh Bhangadiya wae
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recorded under Section 1334 and /s 131 of the Act on behalf
of the assesse, Jn the statement gt.24.02.2009 and 1 2.03.2008
i1 response to varioys GUESTIONS refating to the GeENLineness of
the payments to third Party sub contractors and i respect fo
other deficiencies, the Assessee gamitted additional NCOMe i
group cases of Rs. 11 crore and proportionately were affocated
between ail the asSESSMeENnt  years refating to these  four
assessee, For the year under consideration i.a, for ASSESEMENt
year 2006-07 in case of S Mithesh Bhangadiya, the additional
income was offered at R$.23.97 361/ besides the income
Showrt originally  af R$.23.63 910/~ Due tax was paid before
the isstrance of nofice under Section 148 as admitted by the 40
in para 2 of his order The important contents of stbmission
recorded on  24-02-2009 and  13-3-2009 of sy Mithesh
Bhangadiva are incorporated in the ordar of the AC. In query of
question No. 11 it was answered that during the course of
survey, i was noticed that there are cerlam discrepancies ang
omissions and to cover 4p alf such discrepancies we have made
out mind fo offer additional mcome over and above the regufar
ncome. We are under the process fo aetermine such aoditional
income to avoid Htigation and, to buy peace of mind Thereafter
i1 response fo question Nos. 18 & 19 of the slatement recorded
ot 13-3-2009, jt was answered that the sup contractors wera
awarded the sub contrace Work by our firms as per contract
notes and the nature of sup Cotractors has been thar 1abour
charges and machine pire charges.  The sup corlractors by and
arge ifliterate and therefore, their books of dCCoUNts found to be
incomplete, without maintenance of any bills and vouchers., The

stated that the assessee has admitted in his previous statement
recorded during the course of survey that there e Certain
aiscrepancies and anomaifes in the sub contract EXPENSEs in
their books of aCCOUNLS, non avaiability of bills and vouchers for
the past three dAS5essment years, Accordingly, it was submitted
hat there were certam discrepancies and anomaneas in the sub
conlract accounts, in books of dECOUNts for assessment years
2006-07 to 2009-10 The assessee declared the additionas
mncome of Rs, 11 crore in their firm and the fve sister concerns
in the assessment year 2006-07 to 2009-10. The Working of the
additional income of Rs. 11 crores will pe done accordingly and
the same will be shown. These part of the statements have peen
ncorporated in the orger of the AQ as state above, Thereafter
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AS5ESSEC hias shown Various expenses under the head i2bour &
Wages, machine pire harges, site ExXpenses and sub contract
EXLENses ofr. on very higher stde, which are 0L supportad by
valid vouchers. Neither any further CVITEnce was fled it was
S0 observed oy the Ao ihat  since there are Various
adeficiencies in GCCOUNS  of sub CONLracts ang the ASsEs60e
has offered 3 SUM of Rs, 23,97 361/- O dccount of discrepancies
1 respect to stb contract, therefore  pe roceaded  to
make further addition o ACOUN of varioys deficiencies i o
n absence of bifls  and Vouchers, excess M towards

30,12 722/ against additionat ncome shown Ly the assessee;
at Rs. 23 97,360/,  which resuited  further addition of
R5.6,15362/- "

LT.A.Nos,270 & 271/Nag/2016 QR
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that all the assessas pave shown  government receipt at
R5.258 55 37,850/~ and mcome on these contracts have beern
shown by these assessee 8t R5.6,99 57 111/ which gives @ NP
rate of 6.38%. The assessce has offered additional income
dediared during the surve V L Rs. 11, 03,85,877/- which gives a
NP rate of 4.27% and the tolal NP rate i alf these COncerns
comes o 10.65%. OF course, the additional income of Rs. 11
&rore or odd was segregated proportionately on the basis of
contract receipts in the hands of each concern. In case of M/s
Malendra Construction & MG Bhangadia (V) , the NP rate
comes Io 13.84% f.e. for assessmant year 2007-08 and this rate
has been adopted b v the AC and has applied the NP rate of 149
in alf the years in case of alf these assesses on whom a survey
was conducted, In view, this approach of the AQ was not correct
approach. In case of MG, Bhangadiya, the NP rate of thiree
Yedrs come fo 9.87% , whereas in case of other assesses j e,
Sanjay Heda, M/s Mabendra Construction & M.G. Bhangadiva
(V) , the NP rate comes to 8.50% and in case of M/s Mahendrs
Construction & M.G. Bhangadiva (1) , the average NP rate of
tree  years comes to  11.08% and in case of M
KirtikumarBhangadiya, the NP rate comes to 8.72% and in case
of MG, Bhangadiva and Mis Mahendra Constriction & MG
Bhangadiya (JV), the NP rate Comes to 6.12%. It case of MG
Bhangadiva and S.5. Pati & M.G. Bhangadiva, the NP of three
Years comes to 11.55%. As stated abo ve, the average NP rate of
all the assesses for afl the three years comes to 10.65 %.
Therefore, in our View, @ rational approsch should have been
adopted by the AQ or by the learned CIT (A). For one case ie,
M/s Mahendra Construction & M.G. Bhangadia {7V}, the NP rate
was 13.849% and if this rate is applied in aif other cases, which in
our View, is not justified. However, there js afso no dispute that
there were sp Rany discrepancies in mdintaining vouchers, bilfs,
sub contracts accounts and other heads which were rot
verifiable, therefore, the sssescoe and his group came forward fo
offer an additional income of Rs. 11 crore and the same fias also
offered and due tax bas been paid. Since as stated ato ve, there
are certain discrepancies, we are of the view, that if NP rate of
12% Is adopted instead of 19%, that will meet the end of
Justice. We made it clear that where NP rate shown by the
ASSESSEE I any year /s more than 12% then the more NP rate
showrn by the assessee has to be taken as assessee has declzred
hirmself and in other years where NP rate shown by the assessee
IS lower than 12%, then 12% NP rate has lo be taken. The A
will recomputed the mcomea accordingly.  For the sake of
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clarification, in case of d55€5568 for assessment year 2006-07,
the NP rate comes to 12 87% after showing the additional
ncome, therefore, the income shown by the assessee has to pe
accepted. However, for dassessment years 2007-08 & 2008-09,
the NP rate shown by the assessce after additional income
comes o 10.69% and 10.53%. The 40 will adopt the rate of
12% and will compute the mncome accordingly. "

12.8 We noted that the CIT: (A} even though followed the oraer
of the Tribunal in the case of the assessee for the assessmernt
year 2006-07 to 2009-10 put directed the Assessing Officer to
estimate the net profit auring the block period @16% and for
&hat he has given the reasons that there is material difference in
the years under appeal i.e, search action has alsp resufted info
detection of the unaccounted assels to the tune of Rs.26 crores
and unaccounted jewellery of Rs.2.37 crores which has not been
disclosed by the assessee group in therr respective returns filed
nor the source of such acquisition of such assets could pe
axplainod satistactorily. We do nor agree with such finding of
CIT(A) as we noted that auring the block period, the assessee
has surrendered Rs.11 crore awing the course of survey for the
assessment year 2006-07 to 2008-09 and further during search a
sum of Rs.26 crore was surrendered Ihus, 3 sum of Rs.37
crore was available with the assessee which assessee could have
utilized for investment in the dssels as well as for the purchase
of Jewellery, The unaccounted assets as well as unaccounted
Jewellery is only Rs.28 37 arare, which is much less and is ity
covered by the disclosure of Re. 37 crore during the block period
made by the assessee, Rs.11 crore during the survey and Rs.26
crore  during the block perfod.  Fven otherwise also, the
Assessing Officer, we noted, has gathered the information of
tnaccouited assets and unaccounted jewellery out of the
documents found auting the course of search which shows the
utilization of the amount which the assessee fas received by way

cannot be regarded to be undisclosed,  We therefore, do nof
agree with the reasoning of the 7 7(A) in adopting the net Lrofit
@16% of the gross receipls,  In our opinion, no addition on
account of unaccounted assets to the extent of Rs.26 crores and
vnaccounted Jewellery of Rs.2.37 crores could be made. We,
iierefore, arter consiaering the facts of the case, past history,
refevant case laws and nature of the activities carried on by the
AsSessee, are of the view that the Estimation of the income by
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the CIT{A) is at a higher side and is not Justified. Therefore, we
set aside the order of CIT{A) to the extent of directing the
Assessing Officer to estimate the net Profit @16% of the gross
recelpts and direct the Assessing Officer to estimate the net
profit on the gross recejpt @12% as has been estimated and
retirned by the assessee group in their respective returns filed
n response to the nofice issued u/s 1534 and /s 139 of the
Income Tax Act.
6. Respectfully following the said decision of this Tribunal, we dismiss the
ground taken by the Revenue and partly aliow the ground taken by the
assessee and direct the Assessing Officer to estimate the income of the
assessee in each of the assessment years by applying the net profit @12%
on the gross contract receipt of each year which has been applied by the

assessee while filing the return.

7. The last ground in assessee’s appeal relates to the charging of interest
U/s 234A, 234B and 234C of the Act, Learned A.R, was fair enough to
concede that this ground is consequential in nature. We, therefore, direct
the Assessing Officer that the interest chargeable u/s 2344, 234B and 234C
be recomputed after giving effect to our this order, Thus, this ground is
allowed for statistical purposes in all the appeal.

8. In the resuit, hoth the appeals of the Revenue are dismissed whereas
both the appeals of the assessee are partly allowed,

(Order pronounced in the open court on 30/06/2017

sd/. Sd/.
(AMARJIT SINGH) { P. K. BANSAL )
Judicial Member Vice President

Dated:30/06/2017
*Singh
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